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PER: VIKRAM SINGH YADAV, A.M.

This is an appeal filed by the assessee against the order of Id.
CIT(A)-22, Alwar dated 05.05.2017 for A.Y. 2011-12 wherein the effective
ground of appeal relates to addition of Rs. 20,50,000/- made by the AO
u/s 69A of the Act.

2. Briefly stated, the facts of the case are that the during the year
under consideration, the assessee has sold his residential property
situated at D-111, Bhagat Singh Colony, Tehsil-Tijara, Distt- Alwar on
08.07.2010 for consideration of Rs. 30,000,00/- which was stated to have
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been deposited in assessee’s bank account maintained with HDFC Bank,
Bhiwadi. On perusal of the assessee’s bank account, the Assessing Officer
observed that there are certain cash deposits on various dates totalling to
Rs. 30,60,000/-. The assessee submitted that Rs. 9,50,000 was received in
advance for sale of the house property which was deposited on
03.05.2010 and 06.05.2010 in assessee’s bank account. It was further
submitted that the balance sale consideration of Rs. 20,50,000/- was
deposited on 08.07.2010. The AO, on perusal of the bank statement,
noted another cheque deposit of Rs. 20,00,000/- on 13.08.2010 and in
respect of the same, the explanation of the assessee was that the said
payment has been received by cheque from buyer of the property and the
amount has been withdrawn and given back vide two cheques on the

same date by the assessee to the buyer of the property.

3. In order to verify the assessee’s explanation, the AO issued notice
u/s 133(6) to the purchaser of the property and in his response, he
submitted that Rs. 10,00,000/- was paid in cash to the assessee and
Rs. 20,00,000/- was paid through cheque. Noting the discrepancy in terms
of explanation submitted by the assessee in respect of amount of Rs.
20,50,000/- found deposited in cash on 08.07.2010 which was stated to
be received from the purchaser of the property and the reply of the
purchaser where he says that he has made cheque payment of Rs

20,00,000, the AO issued a show-cause to the assessee.

4. In response, the assessee submitted that sale transaction was
concluding by signing the sale deed which was registered on 08.07.2010
and the actual position, therefore, is that total consideration is paid in cash

on or before the date of the registry i.e. 08.07.2010 and later on, a
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cheque of Rs. 20,00,000/- was issued by the purchaser on 10.08.2010 and
the assessee has returned the cash earlier received from the purchaser by
withdrawing the cash from his bank account and in support, affidavit of

the assessee was also submitted.

5. The submission filed by the assessee was however not found
acceptable by the Assessing officer and his findings are as under:-

"1.  The assessee has argued that he has received the full amount of
sale consideration i.e. Rs. 30,00,000/- in cash before the registry and later
on a cheque of Rs. 20,00,000/- was issued by the purchaser to seller. The
argument of the assessee is not acceptable because, if the assessee had
received all the amount of sale consideration in cash before the registry.
What was the need to take a cheque of Rs. 20,00,000/- from the
purchaser.

2. The purchaser has clearly stated that house situated at D-111,
Bhagat Singh Colony, Bhiwadi was purchased for Rs. 30,00,000/- and Rs.
10,00,000/- was paid in cash and the amount of Rs. 20,00,000/- was paid
through bank. The entry of cheque given is also reflecting in the account
of the purchaser as well as in the account of assessee.

3. The assessee has accepted the fact that a cheque of Rs.
20,00,000/- was received from the purchaser Shri Guilzari Lal Sharma. If
this cheque was not against the consideration of sale, then what was the
purpose of this recelpt in the account of the assessee.

4. The Two withdrawals of Rs. 9.5 lacs on 13.08.2010 from the bank
account have been made in cash. The assessee can not establish that
these were handed over to purchaser.

5. The arguments given by the assessee not supported by any

documentary evidence and the assessee has failed to establish any thing.
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6. The assessee has failed to explain the source of Rs. 20,50,000/-

deposited in cash on 08.07.2010 in his account.”

6. Being aggrieved, the assessee carried the matter in appeal before
the Id. CIT(A) who has confirmed the said addition and his findings are

contained at para 5.5.2 which is reproduced as under:-

"5.5.2 I have considered the above mentioned facts. I have taken
note of the fact that the purchaser has admitted that he has made
payment of Rs. 30 lakhs towards purchase consideration of the property
by making cheque payment amounting to Rs. 20 lakhs and cash payment
of Rs. 10 lakhs. Therefore, the purchaser has denied making any payment
of Rs. 20,50,000/- found deposited in cash in the bank accounts of the
appellant on 08.07.2010. In view of this fact, the AO is justified in
concluding that the source of Rs. 20,50,000/- found deposited in cash in
the bank account of the appellant remain unexplained. Accordingly, the
addition of Rs. 20,50,000/- is confirmed and the appellant’s ground of

appeal on this issue is dismissed.”

7. We have heard the rival contentions and perused the material
available on record. The limited issue under consideration relates to
source of cash amounting to Rs 20.50 lacs found deposited in assessee’s
savings bank account on 8.7.2010 maintained with HFDC Bank. The
assessee’s contention is that the said amount has been received towards
the balance sale consideration towards sale of his house property. The
Revenue’s contention is that based on information received u/s 133(6)
from the purchaser of the said property, he has issued a cheque for Rs 20

lacs towards the balance sale consideration which was found deposited on
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13.8.2010 and therefore, the assessee’s contention was not found

acceptable.

8. To our mind, the better way of resolving the present controversy by
the Revenue would have been to call for personal appearance of the buyer
of the property and to allow the assessee’s to cross- examine the buyer.
The same would have given a greater clarity on the factual position on the
sale transaction and mode of discharge of sale consideration. Given that
the matter is more than 8 years old, we are not inclined to remand the
matter and allow the parties a fresh lease of life and in the process,

burden the parties to spend additional time and cost.

9. Having said that, given the evidences which have been gathered and
presented by both the parties and which we have examined, we find that
the assessee deserves to succeed in the present appeal. The first critical
piece of evidence is the sale deed for transfer of house property which
was executed and registered with the Sub-Registrar, Bhiwadi on 8.7.2010
wherein it has been stated clearly that the sale consideration agreed at
Rs 30 lacs has been received on or before the date of registry and the
possession of the property has been handed over on the date of the
registry i.e. 8.7.2010. The sale deed is however silent as far as mode of
discharge of the sale consideration — whether fully in cash, or part cash
and part cheque payment. As per information obtained by the AO from
the buyer of the property, a cheque for Rs 20 lacs dated 10.8.2010 was
issued in favour of the assessee by the buyer of the property and the
same was found credited in assessee’s bank account on 13.8.2010 and the
said fact was also confirmed by the assessee’s bank. However, we find it

highly improbable that the assessee will transfer his property and hand
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over the physical possession on 8.7.2010, a clear one month in advance of
receiving the remaining two-third of the sale consideration on 10.8.2010.
It is equally highly improbable that as on the date of execution of the sale
deed and handing over the possession of the property, the assessee
agrees to receive a post dated cheque and live with the consequences of
dishonor of such cheque in absence of any recovery mechanism so agreed
with the buyer of the property. Having said that, the fact remains that
there is a sale deed duly registered which states clearly that the sale
consideration has been received by the assessee on or before the date of
execution of the sale deed i.e, 8.7.2010, there is deposit of cash in bank
account of the assessee on 8.7.2010, and there is also evidence of
issuance of cheque dated 10.8.2010 by the buyer of the property in favour
of the assessee and which has been credited in the assessee’s bank
account on 13.8.2010. In such a scenario, only probable scenario which
exists is that the assessee has initially received cash of
Rs 20 lacs from the buyer of the property which was deposited in the
assessee’s bank account on 8.7.2010 which has resulted in closure of the
sale transaction as evidenced by the sale deed executed on 8.7.2010.
Subsequently, for reasons best known to the two parties, the buyer of the
property issued a cheque of equivalent amount on 10.8.2010 which was
deposited in assessee’s bank account on 13.8.2010 and simultaneously,
cash of equivalent amount was withdrawn by the assessee and returned

to the buyer of the property.

10. In light of above discussions and in light of peculiar facts and
circumstances of the case, we agree with the assessee’s explanation that
the source of cash deposit of Rs 20.5 lacs on 8.7.2010 is the balance sale

consideration received from the buyer of the property and which has been
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duly offered to tax by the assessee in his return of income. In the result,

ground of appeal is allowed.

In the result, the appeal of the assessee is allowed.

Pronounced in the Open Court on 20/12/2018.
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